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In the 
Supreme Court of the State of Utah 
MILNE TRUCK LINE, INC., a corpora-1 
tion, SALT LAKE-KANAB FREIGHT 
LINES, INC., a corporation, PALMER 
BROS., INC., a corporation, GRANT 
CROCKETT, doing business as MURRAY 
AND MIDVALE TRUCK LINE, CON-
SOLIDATED FREIGHTW AYS, INC., a 
corporation, and CARBON MOTORWAY, 
INC., a corporation, 
Petitioners, 
-vs.-
PUBLIC SERVICE COMMISSION OF 
UTAI-I and HAL S. BENNETT, DONALD 
HACKING and JESSE R. S. BUDGE, 
Commissioners of the Public Service Com--
mission of Utah, and UNION PACIFIC 
MOTOR FREIGHT COMPANY, a corpo- j 
ration, 
Respondents. 
BRIEF OF PETITIONERS 
STATEMENT OF THE CASE 
Case No. 
8933 
This case arises on a writ to review the action of 
respondent Public Service Commission of Utah in grant-
ing to respondent Union Pacific Motor Freight Company 
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a certificate of convenience and necessity to operate as 
a common motor carrier of property in intrastate com-
merce within the State of Utah. 
The question presented is whether the Public Service 
Commission of Utah may lawfully issue to a wholly owned 
subsidiary of a common carrier by rail a certificate of 
convenience and necessity to engage in highway motor 
carrier transportation supplemental to the operations of 
the parent company, without proof of public need for such 
additional transportation or the inadequacy of existing 
motor carrier service. Petitioners assert that such an 
order is beyond the power of the respondent Public Serv-
ice Commission of Utah and unlawful. 
For the purpose of convenience, parties to this pro-
ceeding or referred to herein will sometimes be designated 
as follows: Respondent Public Service Commission of 
Utah as the "Commission," Respondent Union Pacific 
Motor Freight Company as "Union Pacific," Union 
Pacific Railroad Company as the "Railroad Company," 
Petitioner Milne Truck Line, Inc., as "~{ilne," Petitioner 
Salt Lake-Kanab Freight Lines, Inc., as "Salt Lake-
Kanab," Petititioner Palmer Bros., Inc., as "Palmer," 
Petitioner Grant Crockett, doing business as Murray and 
Midvale Truck Line as "Murray and ~fidvale," Petitioner 
Consolidated Freightways, Inc., as "Consolidated," and 
Petitioner ·Carbon Motorway, Inc., as "Carbon." Empha-
sis has been supplied. 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
3 
STATEMENT OF FACTS 
Union Pacific Motor Freight Company is a wholly 
owned subsidiary of Union Pacific Railroad Company. 
In December, 1949, under Case No. 3466, Union Pacific 
filed with the Commission its application to operate as a 
motor comm~n carrier of property for hire in intrastate 
commerce, seeking authority to transport general com-
modities in less-than-carload shipments, with certain ex-
ceptions not material here, in highway motor carrier serv-
ice supplemental and auxiliary to and coordinated with 
freight service of the Railroad Company over regular 
routes between points and places within the State of 
Utah served by the Railroad Company. Under date of 
September 28, 1950, the Commission issued its report 
and order, pursuant to which it granted Union Pacific 
limited operating rights in the State of Utah. The Com-
mission found, however, that the existing transportation 
services by motor common carriers in all other parts 
of the state, between points and places therein where 
applicant corporation had proposed its transportation 
service, were then adequate. Accordingly, the Commis-
sion while granting Union Pacific limited authority, in 
all other respects denied the application. (R. 465-472) 
On January 28, 1958, Union Pacific filed its further 
application in Case 3466-Sub 1, seeking in substance to 
obtain the authority which was denied by the Commission 
in said Case 3466. By the application in this Case 3466-
Sub 1 here under review, the Railroad Company, through 
the instrumentality of its wholly owned subsidiary Union 
Pacific, seeks to institute a service whereby it will trans-
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fer from rail movement all less-than-carload traffic and 
engage in the movement of such traffic over the highways 
of the State of Utah between stations which are now 
served by the Railroad Company. (R. 433-442) 
Under the application Union Pacific proposed that 
the traffic will move on rail rates and under rail billing. 
It will not be limited by a prior or subsequent rail move-
ment. It is proposed that such traffic will largely origin-
ate by being picked up at the shipper's place of business 
either by Union Pacific or a contract drayman and de-
livered to the dock or freight house of the Railroad Com-
pany. It will then be loaded on over-the-road trucks 
which will be operated by Union Pacific and delivered to 
the depot of the Railroad Company at various points 
within the State and from such point delivered to the con-
signee by contract draymen or the delivery will be made 
by Union Pacific directly to the consignee at such points 
as the Railroad ·Company has no delivery service. So far 
as the public is concerned this is essentially the same 
kind of service that is now being performed by petition-
ers. (R. 433-438, 7-19) 
The interest of petitioners herein is as follows: 
Milne is not engaged in any direct service to the points 
which Union Pacific proposes to serYe. however, Milne 
is engaged in interlining traffic with Consolidated and 
Carbon and is apprehensive that if the authority granted 
to Union Pacific is sustained such interchange traffic 
would be impaired and it is also apprehensive that Union 
Pacifie may extend its operations to Cedar City, where 
Milne now serves. Salt Lake-I\::anab serves the point of 
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Nephi which the Commission authorized Union Pacific 
to serve. Palmer does not serve the points authorized to 
be served by Union Pacific. However, one of the princi-
pal points served by Palmer is Delta and it is appre-
hensive that Union Pacific may extend its service fron1 
Lynndyl to Delta. Murray and Midvale serves points in 
Salt Lake County which Union Pacific is authorized to 
serve. Consolidated. operates from Salt Lake City to 
Weber, Box Elder and Cache County points and the serv-
ice authorized by Union Pacific would largely duplicate 
the operating authority of Consolidated. Carbon serves 
Utah County points and the service of Union Pacific 
would also largely duplicate that authority. (R. 298-354) 
By paragraph 17 of its application, Union Pacific 
alleges that: 
"17. The granting of the certificate applied 
for will not be detrimental to the best interests of 
the people of the State of Utah, but on the con-
trary, public convenience and necessity require 
the proposed service in order that rail service over 
the Union Pacific Railroad lines in the territory 
may be operated more efficiently and economic-
ally, and in order that additional boxcars may be 
available to serve the public generally in boxcar 
service." (R. 437) 
Mr. Burchell, counsel for Union Pacific, in response 
to a question of Commissioner Budge, stated the purpose 
of the application as follows: 
"The purpose of the application, I might 
state, and the evidence will show is to save freight 
and passenger train expense, to save high-class 
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boxcars,. and enable us to operate more efficiently 
the service which we are now operating by rail-
road and by motor carrier in interstate com-
merce." (R. 9) 
On the theory and basis of these allegations and 
representations, hearing was had on said application in 
Case 3466-Sub 1. No evidence of any substance whatever 
was introduced indicating that there was any public need 
for the proposed service, nor that the protesting carriers 
were in any way deficient in discharging their duties to 
the public. Moreover, the evidence shows that Consoli-
dated and Carbon, the two motor carriers most vitally 
affected by the Union Pacific application, had idle equip-
ment and had laid off employees because of the shrinkage 
in traffic during the current year. (R. 305, 325-26) 
Upon the hearing being closed, the Commission on 
June 3, 1958, issued the report and order here under 
review. By paragraph 7 of the report of June 3, 1958, the 
Commission found as follows : 
"7. The granting of said application will un-
doubtedly benefit the railroad compan~T in saving 
expense in the operation of its train service over 
said routes and in the release to it for carload 
shipments of a large number of box cars now used 
on said routes for LCL traffic. The applicant will 
likewise benefit bY waY of an increase of comnlodi-
ties for transportatio.n in its presently partially 
loaded trucks. These benefits may to a degree 
prejudice competitors of the applicant because of 
inroads upon their business. However, there is a 
larger aspect of this matter to which benefits or 
disadvantages resulting to the parties concerned 
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must be subordinated, and that is the public 
interest. It is public convenience and necessity 
with which the Commission is primarily con-
cerned. Improved methods of transportation by 
an already operating carrier are to be encouraged 
and regrettable as it may be that some other 
carrier may suffer, that fact is not a sufficient 
reason for preventing the use of improved 
methods; and this is so even though present serv-
ice by present methods may in one sense be ade-
quate. In one case wherein the same applicant was 
before the Wyoming Commission (Union Pacific 
Motor Freight Company v. Gallagher Transfer 
& Storage Co., 264 Pac. (2) 771) the granting of a 
similar application was approved by the Supreme 
Court of Wyoming, even though the railroad com-
pany, as in the case before us, was not a party 
to the proceeding. Although there is in this case 
no evidence that the routes ivn question are not 
adequately served, we hold with the Wyoming 
court and the Supreme Court of the United States 
(ICC v. Parker, 326 US 60) that such evidence 
is not necessary as a condition to granting a cer-
tificate for a different and improved method of 
operation by an already certificated carrier. If 
the proposed service will result in a better and 
more economical service the railroad company 
should be permitted, in the public interest, to adopt 
the improved method." 
It is thus seen that the Commission made no finding 
that there was any public need for the proposed service, 
or that the protesting carriers were in any way deficient 
in the discharge of their duties to the public, or that any 
type or kind of service would be rendered by Union 
Pacific which is not now provided by the protesting motor 
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carriers. The Commission in effect concludes that neither 
evidence nor a finding of public convenience and necessity 
are necessary where a rail carrier is instituting highway 
transportation service. 
The question is therefore squarely presented as to 
whether a rail carrier which seeks in effect to terminate 
its L.C.L. operations by rail and undertakes to move such 
traffic over the highways may engage in such operations 
simply on a showing that such operations will be ad-
vantageous to the rail carrier regardless of whether there 
is any public need for the new transportation proposed 
and regardless of whether the existing carriers who have 
developed their business over a period of years are fully 
and adequately discharging their duty to the public. 
STATEl\IEKT OF POIXTS 
I. 
UNION P A·CIFIC BY ITS APPLICATION BEFORE 
THE COMMISSION SOUGHT TO INITIATE A NEW 
AND DIFFERENT SYSTEM OF TRANSPORTATION 
SERVICE. 
II. 
THE SERVICE PROPOSED BY UNION PACIFIC 
COULD BE LAWFULLY AUTHORIZED ONLY UPON 
A FTNDING OF PUBLIC CONVENIENCE AND 
NE(.,'ESSITY. 
III. 
NO FINDING OF PUBLIC CONVENIENCE AND 
NECESSITY AS REQUIRED BY THE STATUTE 
WAS MADE BY THE COMMISSION. 
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ARGUMENT 
I. 
UNION PA,CIFIC BY ITS APPLICATION BEFORE 
THE COMMISSION SOUGHT TO INITIATE A NEW 
AND DIFFERENT SYSTEM OF TRANSPORTATION 
SERVICE. 
Argument is hardly necessary to demonstrate the 
fact that the service proposed by Union Pacific is a new 
and different system of transportation. The Railroad 
Company, through its subsidiary Union Pacific, pro-
poses without giving up its authority to transport L.C.L. 
shipments by rail, to largely terminate the practice of 
doing so and to transfer all of such traffic to the high-
ways. In other words, it proposes to engage in truck 
transportation in lieu of rail transportation for sub-
stantially all L.C.L. traffic. 
With the rise of the motor truck and the develop-
ment of modern highways there has arisen over the na-
tion a system of truck transportation. That system is 
now in competition with and in contrast to the system of 
rail transportation which developed during the last half 
of the Nineteenth Century. The essential features of the 
two systems of transportation are a matter of common 
knowledge. As the truck transportation system develop-
ed, it became necessary to regulate that transportation 
both in interstate commerce and within the several states. 
As a part of such regulation statutes have been passed 
prescribing the conditions under which the authority 
to engage in such transportation might be granted. Pur-
suant to such statutes a great many applications for cer-
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tificates of convenience and necessity have been made to 
the Commission. These applications have been opposed 
in many instances by the rail carriers which gave rise to 
a whole series of cases which have been before this Court. 
The Railroad Company, through the instrumentality of 
its wholly owned subsidiary Union Pacific, by this appli-
cation, proposes largely to abandon its traditional method 
of moving L.C.L. traffic and to embrace the system of 
highway transportation for such movement. In other 
words, it proposes, as to this traffic, to move from one 
system of transportation to the other. That this is a new 
and different service is quite obvious. The Commission 
well recognized that fact when Commissioner Hacking 
after hearing the statements of counsel as to the purpose 
of the application made the following observation: 
"COM. HACKING: I think this is certainly 
true, that in spite of Mr. ~liner's statement, if you 
have correctly quoted him that it is not an enlarge-
ment of authority, it certainl:~ would be an enlarge-
ment of authority to add two authorities where 
there is only one now existing. That is, both 
rail and highway authority would certainly be an 
enlargement of authority. 
"On the question of - in your case, Mr. 
Peterson, of changed route. that is another situa-
tion of perhaps enlargement of authority, and 
those matters, of course, n1ust all be considered by 
the Commission on the basis of the evidence that 
is adduced here. 
"Now, under their petition they are asking for 
a substitute - or an additional way of serving 
their shippers. I think that the understandings 
of all of us are the same, that ·what would be the 
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result of a grant of this authority would be a high-
way service that would be maybe something differ-
ent, vastly different than the railroad service now 
furnished. 
"The fact of the business is, the whole purpose 
of the application is to substitute what by the 
railroad must be considered a more economical 
and a more efficient way of serving the public, or 
they wouldn't file the application." (R. 65-66) 
It is well recognized, that truck transportation for 
short distances is more flexible, more speedy and gen-
erally more satisfactory than rail transportation. These 
facts are illustrated by the testimony of the witness Kop-
lin, Traffic Manager of Salt Lake Hardware Company 
called by Union Pacific, who in response to questions on 
that subject, testified as follows: 
"Q. Mr. Koplin, as I understand your view 
on these l.c.l. shipments moving on short hauls, 
that you prefer truck to rail. 
A. I think that's right. I can see a conserva-
tion of equipment in using trucks for short hauls 
as compared to cars, which seems to average only 
about 4,000 pounds. I think a car was never de-
signed for that kind of service. 
Q. What about flexibility by truck~ 
A. It is far greater. 
Q. Generally speaking, it is more speedy, 
is it not~ 
A. Oh, yes; we have found it that way. As a 
general rule, a truck will deliver from the 
truck without having to go into the terminal, and 
in the case of a car, of course, it has to go into a 
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terminal to be unloaded on l.c.l. freight I am speak-
ing of, of course." (R. 292-293) 
The courts have recognized that truck transporta-
tion affords a service to the public different from rail 
transportation. This Court had occasion to do so in Salt 
Lake & Ut.a.h R. Corp., et al. v. Public Service Commission 
of Utah, et .al., 106 Utah 403, 149 P. 2d 647, where at page 
407 of the Utah Report the following statement is made: 
" ... It may be that if the grant of a certificate 
of necessity and convenience had been made to an-
other railroad company, that under the facts of 
this case the order of the commission might have 
been arbitrary and capricious. But the grant was 
not made to another railroad line, but to a motor 
carrier, which gives a different kind of service 
to the public .... " 
There would seem to be no doubt that the service 
proposed by Union Pacific is certainly a new and differ-
ent service. 
II. 
THE SERVICE PROPOSED BY UNION PACIFIC 
COULD BE LAWFULLY AUTHORIZED ONLY UPON 
A FINDING OF PUBLIC CONVENIENCE AND 
NECESSITY. 
The Commission has no conunon law authority. Its 
power and jurisdiction arises entirely from the statutes. 
In enacting Chapter 65, Laws of Utah, 1935, the legis-
lature undertook to deal with the subject of transporta-
tion by motor vehicle. That Act with certain amendments 
is now embodied in Chapter 6 of Title 5-!, Utah Code 
Annotated, 1953. 
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Under Section 1 of that Chapter, common motor 
carriers of property are defined, by Section 2 all common 
motor carriers of property are declared to be common 
carriers and subject to the Act, under Section 3 common 
carriers of property must operate in accordance with 
the provisions of the Act, and by Section 5 it is made 
unlawful for any common motor carrier to operate in 
intrastate commerce without first obtaining a certificate 
of convenience and necessity. Section 5 further provides 
the circumstances under which a certificate of conven-
ience and necessity may be issued as follows: 
"54-6-5 ... If the commission finds from the 
evidence that the public convenience and necessity 
require the proposed service or any part thereof 
it may issue the certificate as prayed for, or issue 
it for the partial exercise only of the privilege 
sought, and may attach to the exercise of the right 
granted by such certificate such terms and condi-
tions as in its judgment the public convenience and 
necessity may require, otherwise such certificate 
shall be denied. . . . " 
Union Pacific in its application to the Commission 
(R. 433-448) sets forth in paragraph 4 thereof that it 
proposes to operate as a common carrier by motor vehicle 
for the transportation of general commodities, with cer-
tain exceptions, in highway motor service supplemental 
and auxiliary to and coordinated with the freight service 
of the Union Pacific Railroad Company. It sets forth 
its operating authority then held and how it proposed 
to conduct its operations under the application. Its ap-
plication in other respects sets out the matters which are 
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necessary to procure a certificate of convenience and 
necessity, namely, its financial responsibility, that the 
highways would not be overcrowded by the granting of 
the certificate, and that it would comply with all of the 
requirements of law and the orders of the Commission. 
It seems clear from the allegations of the application 
and the presentation of the same to the Commission that 
Union Pacific recognizes that it stands in precisely the 
same position as any other applicant seeking motor car-
rier authority, and like any other applicant it is controlled 
by the power and jurisdiction of the Commission. 
This Court has recognized that a utility which is al-
ready rendering a public service, if it seeks to enter a new 
field or render a new or different service, must comply 
with the requirements of convenience and necessity. In 
Muloahy, et al. v. Public Service Commi'Ssion of Utah, ct 
al., 101 Utah 245, 117 P. 2d 298, this Court gave careful 
consideration to this entire problem, and at page 252 of 
the Utah Report pointed out that: 
"When a utility desires to enter a ne1c field or 
to render a new or different service, it must, as a 
condition to receiving a certificate to so perform, 
show that service sought to be given is one of 
'public convenience and necessity' Fuller-Toponce 
Truck Co. v. Public Service Comm. of Utah,. 99 
Utah 28, 96 P. 2d 722, 72± .... " 
In pointing out the procedure to be followed this Court at 
page 260 of the Utah Report further observed that: 
". . . While evidence pertinent to any ques-
tion involved in the application may be presented 
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on the hearing, the commission's determinations 
would proceed as follows: Does the public con-
venience ·and necessity require further, new or 
additional common carri'er service in the territory 
proposed to be served? If not, the application 
should be denied. . . . " 
We can find nothing in our statutes which would 
justify the contention or position that a rail carrier, seek-
ing, through a wholly owned subsidiary, to change its 
form of transportation on L.C.L. traffic from rail to 
highway, is relieved of the burden, imposed by our stat-
ute, of proving public convenience and necessity. A 
wholly owned subsidiary of a rail carrier seeking to 
engage in motor carrier transportation stands in the 
same position as any other applicant. 
III. 
NO FINDING OF PUBLI'C CONVENIENCE AND 
NECESSITY AS REQUIRED BY THE STATUTE 
WAS MADE BY THE ·COMMISSION. 
This Court has, in several cases, had occasion to 
consider the question of the elements involved in the 
statutory requirement of "public convenience and neces-
sity." This whole subject was carefully explored in 
Mulcahy, et al. v. Public Service Commission, et al., 
supra, where at page 252 of the Utah Report the rule is 
stated as follows: 
". . . And in determining whether or not the 
convenience and necessity of the public will be best 
subserved by the proposed service, the needs and 
welfare of the people of the territory or commun-
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ity affected should be considered as a whole. 
Fornarotto v. Board of Public Utility Com'rs, 105 
N.J.L. 28, 143 A. 450. The mere matter of conven-
ience to certain shippers does not establish public 
necessity or convenience. If existing utilities are 
rendering ~adequate service ordinarily a certificate 
will not be granted putting a new competitor in 
the field. But a service is not necessarily adequate 
because the community can 'get by,' can conduct its 
business without further or additional service. To 
be adequate the services must meet the require-
ments of the public's convenience and necessities 
in such a way that the needs, growth, and welfare 
of the community are reasonably met and sup-
plied. To be adequate they must safeguard the 
people generally from appreciable inconvenience 
in the pursuit of their business, their wholesome 
pleasure, and their opportunities for growth and 
development. And if a new or enlarged service 
will enhance the public welfare, increase its oppor-
tunities, or stimulate its economic, social, intellec-
tual or spiritual life to the extent that the patron-
age received will justify· the expense of rendering 
it, the old service is not adequate." 
In Union Pacific Railroad Co., et al .. Y. Public Serv-
ice Commission, et al., 103 Utah 459, 135 P. 2d 915, this 
Court had occasion again to consider the subject of pub-
lic convenience and necessity. In following its decision 
in the Mulcahy case, supra, the Court quotes with ap-
proval from a derision of the New York Public Service 
Commission in Re Troy Au.to Car Co., (P.U.R.. Ann. p. 
707), where the rule is stated as follows : 
"'It is dangerous to undertake to forinulate 
abstract definitions in deciding a concrete case, 
but WP take it that for such purposes as are in-
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volved in this and similar applications, a public 
convenience and necessity exists when the pro-
posed facility will meet a reasonable want of the 
public and supply ·a need, if existing facilities, 
while i'Yl a sense sufficiJent, do· not supply that 
need.'" 
See also Ashworth Transfer Co., et al. v. Public Serv-
ice Commission, et al., 2 Utah 2d 23, 268 P. 2d 990, at page 
30 of the Utah Report. 
Prior to the order in the case under review the Com-
mission consistently followed the rule prescribed by our 
statute and set forth in the decisions of this Court cited 
above. This was the position which the Commssion took 
in the prior Union Pacific Case 3466, decided on Septem-
ber 28, 1950. In that case, as we have previously pointed 
out, the Commission considered the service being render-
ed by existing carriers, it found such service, except for 
a limited territory, to be adequate. Based on that finding, 
the Commission granted the authority in the limited 
territory and in all other respects denied the application. 
The Commission now departs entirely from the man-
date of the statute, the decisions of this Court, and the 
practice which it has consistently followed for man~r 
years, and takes the position that if the proposed new or 
additional service of a carrier is for the advantage and 
benefit of that carrier, such fact satisfies the convenience 
and necessity requirement of the statute, even though 
there has been no showing whatever that the service being 
rendered by competing motor carriers is in any manner 
insufficient, inadequate, or unsatisfactory. This is indeerl 
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a new concept in carrier regulation. It means in effect 
that even though highway transportation in this state 
may have been developed over a period of years and a 
pattern formed for the conduct of highway transportation 
based on the adequacy of service and necessity for that 
transportation, if a rail transportation system finds it 
advantageous or convenient to change its system of 
operation to the highways it can do so regardless of 
whether the public needs _the new transportation service 
and regardless of how detrimental this change may be to 
the competing motor carriers and to the transportation 
system which had been developed by such carriers. 
The conception of public convenience and necessity 
as developed in this jurisdiction is a conception that it is 
the convenience and necessity of those who use the serv-
ice which controls. Thus the question presented in any 
case has been whether those who are providing the ser-
vice are discharging their duty to the public. Is the 
service adequate; is it sufficient; is it rendered in a 
proper manner? Is sufficient equipment being provided; 
are the operating schedules suitable to the public needs? 
These are the subjects of inquiry which for more than 
twenty years have been the ba~is of determining conven-
ience and necessity. The test which the Commission seeks 
to employ in the case under review is whether it is to the 
convenience and advantage of the carrier itself to pro-
vide a different type of service. 
The case under review was presented essentially on 
tlw theory that if it can be shown that the carrier can by 
rendering a new and different type of service effect eco-
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nomies in manpower and in the use of equipment and 
thereby release its equipment and manpower for other 
purposes, this is an advantage to the public and as such 
satisfies the requirement of convenience and necessity. 
While it may be true that any benefit or advantage to a 
carrier should in the end result in some measure of im-
proved service to the public generally, the concept of con-
venience and necessity previously employed in this juris-
diction involves an inquiry not of the advantage and bene-
fit to the carrier, but essentially an inquiry of the ad-
vantage and benefit to the users of the service. 
The Commission in the case under review frankly 
concedes that there is no evidence here of any lack of 
service on the part of the existing highway carriers and no 
showing was made by the applicant of any deficiencies in 
such service. The Commission says : 
" ... such evidence is not necessary as a con-
dition to granting a certificate for a different 
and improved method of operation by an already 
certificated carrier ... " (R. 454) 
The commission seems to have departed from the 
rule long followed in this jurisdiction because of the 
decision of the Wyoming Supreme Court in the case of 
Union Pacific Motor Freight Company vs. Gallagher 
Transfer & Storage Co., et al., 264 P. 2d 771, and the 
decision of the United States Supreme Court in I.C.C. 
v. Parker, 326 U.S. 60, 65 S. Ct. 1490. 
We have carefully examined the decision in the 
Gallagher case, supra. That case is material here only 
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insofar as it deals with the question of convenience and 
necessity. Our statute as we have seen specifically re-
quires that unless public convenience and necessity is 
found the application shall be denied. The Wyoming 
statute then in force provided as follows: 
"In acting upon all applications for such certi-
ficates, the Commission shall take into considera-
tion, in addition to the question of public con-
venience and necessity, the question of the appli-
cant's qualifications, for rendering, and his finan-
cial ability to render the necessary and proper 
services required to be performed.'' 
In the Wyoming case it appears clear that the Com-
mission did take into consideration the matter of public 
convenience and necessity. At page 775 of the Pacific 
Report the Court quotes from the decision of the Com-
mission as follows : 
". . . The applicant submitted testimony of 
fifteen witnesses from all sections of the state 
along their proposed route of operation, who 
testified that the proposed service would be of 
substantial benefit to the public. and that there 
was a demand for such service .... " 
The Wyoming Court had occasion to review the 
testimony and in concluding that inYestigation at page 
, 789 of the Pacific Report stated: 
" ... It is quite obvious, we tl1ink, that there 
is ample substantial eYidence to authorize the 
Commission to n1ake the findings and the orders 
it did. It would see1n to be idle to contend other-
wise for where there was testiinony which con-
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flicted with the testimony submitted by the 
successful applicant the Commission was at liberty 
to dis believe it." 
,It therefore appears that this is an ordinary case 
where there was substantial evidence in support of the 
application and in support of the contention that the 
service of protesting carrier Gallagher was unsatisfac-
tory. The case invokes the rule long followed by this 
Court that if there is substantial evidence to support 
a finding of the Commission its order will not be disturb-
ed. We find nothing in the Wyoming decision which 
supports the view now expressed by the Commission here 
that adequacy of the present transportation service is 
not an issue where an already certificated carrier pro-
poses to enter a new field of transportation. 
We have also considered the Parker case, supra. 
This case was decidea by the United States Supreme 
Court in the light of the Motor Carrier Act of 1935, 
which contains provisions substantially the same as our 
statute with respect to the requirement of convenience 
and necessity, and in the light of the mandate of Con-
gress as set forth in its National Transportation Policy 
embodied in the Act of September 18, 1940, 54 Stat. 899, 
49 U.S.C.A., preceding Section 301. Under that Act, 
Congress declared it to be the national transportation 
policy 
" ... to provide for fair and impartial regu-
lation of all modes of transportation subject to the 
provisions of this Act, so administered as to 
recognize and preserve the inherent advantages of 
each; to promote safe, adequate, economical, and 
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efficient service and foster sound econmic con-
ditions in the transportation and among the 
several carriers ; ... -all to the end of developing, 
coordinating and preserving a national transpor-
tation system by water, highway, and rail, as well 
as other means, adequate to meet the needs of the 
commerce of the United States, of the Postal 
Service, and of the national defense .... " 
Acting pursuant to the said Motor Carrier Act of 1935, 
and the Act of September 18, 1940, the Interstate Com-
merce Commission in the Parker case found that public 
convenience and necessity required the transportation 
service proposed, being service in substitution for rail 
service substantially along the same lines as proposed by 
Union Pacific here. The Interstate Commerce Commis-
sion in its decision found as set forth at page 1494 of 
the Supreme Court Reports, in part as follows: 
". . . The existing schedules of protestants do 
not fit into the needs of the projected service. 
Common management of railroad and trucks gave 
promise of better cooperation than would be ob-
tained by arn1's-length contracts or agreements. 
While the evidence shows that there were operat-
ing truck lines in the area which individually 
could serve all the way-stations by securing ex-
tensions to their present routes, it also shows 
that no motor carrier is now in a position to render 
this complete service .... The Commission on this 
evidence had a basis to conclude that a railroad 
~nbsidiary- offered the n1ost satisfactory facilities 
for making less-than-carload deliveries to way-
stations." 
It is thus seen that there was substantial evidence 
before the Interstate Commerce Commission to the effect 
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that there were deficiencies in the motor carrier service 
and which justified the Commission in making its finding 
of public convenience and necessity. So far as we are 
able to observe, the Interstate Commerce Commission an-
nounced no rule contrary to the accepted conceptions of 
public convenience and necessity such as the Commission 
adopted in the case under review. 
Needless to say, the decision of the Wyoming Court 
in construing its statute and the decision of the United 
States Supreme Court in construing the Acts of Congress 
are in no way binding upon this Court. We have in this 
jurisdiction a clearly expressed grant of authority to 
the ·Commission, a well-defined body of case law and a 
long established practice of the Commission, all requiring 
proof of public convenience and necessity as defined by 
the decisions of this Court. We have no mandate from the 
legislature which either requires or justifies any depart-
ure from this well defined and long established rule. 
CONCLUSION 
Union Pacific proposes to engage in a form of trans-
portation in intrastate commerce within the State of 
Utah new and different from that previously employed. 
In order to do so, our statute expressly requires that it 
must establish that public convenience and necessity re-
quire the new service. In order to prove public conven-
ience and necessity, it must be shown that those carriers 
who are presently authorized to perform the service of 
the kind proposed are not rendering adequate service of 
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such character to the public. No proof of the inadequacy 
of the present motor carrier service was made by Union 
Pacific or in any manner shown in this case. The Com-
mission holds that such proof is not necessary as a con-
dition to granting the certificate to Union Pacific. The 
Commission in effect concludes that in a case such as that 
here under revtew it is the convenience and necessity 
of the carrier and not the convenience and necessity of 
the user of the service which controls. In doing so, the 
Commission has amended the statute and written into 
the same an exception in favor of Union Pacific and other 
carriers in a like position. In so holding and deciding the 
Commission has failed regularly to pursue its authority 
and has acted unlawfully. Its order should therefore be 
set aside. 
Respectfully submitted, 
S. N. CORN\\~ALL, 
WOOD R. WORSLEY, 
HAROLD K. \\ThKIXSOK, 
Attorneys for Petitioners. 
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